Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2005

Robert J. Debry and Associates v. Qwest Dex, Inc
and Dex Media West, LLC : Brief of Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Joseph J. Joyce; Strong and Hanni; Bobbee J. Musgrave; Paul L. Lopach; Musgrave and Theis, LLP;
Attorneys for Appellees.
Lynn P. Heward; Robert J. DeBry and Associates; Attorneys for Appellant.
Recommended Citation
Brief of Appellee, Debry v. Qwest Dex, Inc, No. 20050299 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/5711

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

Appeal No. 04-4049

IN THE UTAH SUPREME COURT
ROBERT J. DEBRY AND
ASSOCIATES, P.C., a Utah
corporation,
Plaintiff and
Appellant,
Case No. 20050299-SC
04-4049

vs.
QWEST DEX, INC., a Colorado
corporation, and DEX MEDIA WEST,
LLC, a Delaware Limited Liability
Company,
Defendants and
Appellees.

BRIEF OF THE APPELLEE

CERTIFICATION OF QUESTION OF STATE LAW BY UNITED STATES COURT
OF APPEALS, TENTH CIRCUIT

Lynn P. Heward

Joseph J. Joyce

ROBERT J. DEBRY & ASSOCIATES

STRONG & HANNI

4252 South 700 East
Salt Lake City, UT 84107
Attorney for Plaintiff and Appellant

3 Triad Center, Suite 500
Salt Lake City, UT 84180
Bobbee J. Musgrave
Paul J. Lopach
MUSGRAVE & THEIS LLP

370 17th St., Suite 4450
Denver, CO 80202
Attorneys for Defendants and Appellees
F.L.- '
UTAH APPELi

NOV 0 1 2005

Appeal No. 04-4049

IN THE UTAH SUPREME COURT
ROBERT J. DEBRY AND
ASSOCIATES, P.C., a Utah
corporation,
Plaintiff and
Appellant,
Case No. 20050299-SC
04-4049

vs.
QWEST DEX, INC., a Colorado
corporation, and DEX MEDIA WEST,
LLC, a Delaware Limited Liability
Company,
Defendants and
Appellees.

BRIEF OF THE APPELLEE

CERTIFICATION OF QUESTION OF STATE LAW BY UNITED STATES COURT
OF APPEALS, TENTH CIRCUIT

Lynn P. Heward

Joseph J. Joyce

ROBERT J. DEBRY & ASSOCIATES

STRONG & HANNI

4252 South 700 East
Salt Lake City, UT 84107
Attorney for Plaintiff and Appellant

3 Triad Center, Suite 500
Salt Lake City, UT 84180
Bobbee J. Musgrave
Paul J. Lopach
MUSGRAVE & THEIS LLP

370 17th St., Suite 4450
Denver, CO 80202
Attorneys for Defendants and Appellees

TABLE OF CONTENTS
JURISDICTIONAL STATEMENT

1

STATEMENT OF ISSUES and STANDARD OF REVIEW

1

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, AND RULES....
ADDENDUM
STATEMENT OF THE CASE

2

Nature of the Case

2

Course of Proceedings and Disposition at Trial Court

3

STATEMENT OF FACTS

4

SUMMARY OF ARGUMENT

6

ARGUMENT

7

I.

Introduction

7

II.

Dex Did Not Violate the Act By Publishing a Table of
Numerical Prefixes Representing Qwest's "Local Calling
Area" and Advertisements by Third Parties That Included
MEL Telephone Numbers Without Physical Addresses

8

A.

B.

The advertisements in Dex's telephone directory could
not cause confusion or misunderstanding about the
"source" of goods or services advertised under
subsection 3(l)(b)

8

The table of numerical prefixes represents Qwest
customers' local calling area, not the geographic
location of the advertiser that has that telephone
number

9

1.

Definition of a "local calling area"

i

10

2.

3.

C.

The sole purpose of the prefix table in the Dex
directory is to enable Qwest customers to
identify the numbers they can call without
incurring a toll charge

12

An ad containing the advertiser's telephone
number but no physical address does not
represent the geographic location of the
advertiser

14

Dex did not engage in any other conduct that created a
likelihood of confusion or misunderstanding

III.

Even if MEL Ads Violate the Act, Dex is Exempt
A.
B.

IV.

The Advertisements at Issue Fall Under Exception 5(1)
of the Act
The Filed tariff Doctrine Prohibits Modifying Qwest's
Tariff to Require that Advertisers Listing a MEL
Telephone Number Include a Physical Address in
Their Advertisements

DeBry's Arguments Have No Bearing on the Certified
Question
A.

DeBry's Arguments Concerning Actual Proof of
Confusion or Misunderstanding are Extraneous
1.
2.

B.

15
15

15

18
19
19

This Court should not consider the market
research survey

19

DeBry's reliance on State v. Preferred Florist is
misguided

20

The Model Rules of Professional Conduct are
Irrelevant to Whether or Not Dex's Advertisements
Violate the Act

22

CONCLUSION and RELIEF SOUGHT

24

CERTIFICATE OF SERVICE

25

TABLE OF AUTHORITIES
Cases
American Footwear Corp. v. General Footwear Co., 609 F.2d 655
(2d Cir. 1979)

20

Beaver v. Qwest, Inc., 2001 UT 81, 31 P.3d 1147 (Utah 2001)

17

Brokerage Concepts, Inc. v. U.S. Healthcare, Inc., 140 F.3d 494 (3d
Cir. 1998)
Brown v. MCI WorldCom NetworkServs., Inc., 277 F.3d 1166 (9th

20

Cir. 2002)

18

Burkholz v.Joyce, 972 P.2d 1235 (Utah 1998)
Cahnmannv. Sprint Corp., 133 F.3d 484 (7th Cir. 1998)

2, 17
18

Cayman Exploration Corp. v. United Gas Pipe Line Co., 873 F.2d
1357 (10th Cir. 1989)

5

Hillv. BellSouth Telecommuns., Inc., 364 F.3d 1308 (11th Cir. 2004)

19

Homer v. Oregon Short Line R.R., Co., 128 P. 522 (Utah 1912)

18

ICOMHolding, Inc. v. MCI Worldcom, Inc., 238 F.3d 219 (2d Cir.
2001)
InreKunz, 2004 UT 71, 99 P.3d 793 (Utah 2004)
Joe Regueira, Inc. v. American Distilling Co., Inc., 642 F.2d 826
(5th Cir. 1981)

19
2,4. 17
20

Jordache Enters., Inc. v. Hogg Wyld, Ltd., 625 F. Supp. 48 (D.N.M.
1985), affd, 825 F.2d 1482 (10th Cir. 1987)
Keogh v. Chicago & N. W. Ry., 260 U.S. 156 (1922)
Kuhre v. Goodfellow, 2003 UT App. 85, 69 P.3d 286 (Utah App.
2003)
Lundv. Brown, 2000 UT 75, 11 P.3d 277 (Utah 2000)

111

20
18

5
8

Maislin Indus., U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116 (1990)

18

Miller v. United States, 2004 UT96, 104 P.3d 1202 (Utah 2004)

2

Mountain States Tel. & Tel. Co. v. Atkin, Wright & Miles, Chrtd.,
681 P.2d 1258 (Utah 1984)

16

Northingtonv. Jackson, 973 F.2d 1518 (10th Cir. 1992)

5

Ortho Pharm. Corp. v. Cosprophar, Inc., 828 F. Supp. 1114
(S.D.N. Y. 1993)

20

Pittman v. Dow Jones & Co., 662 F. Supp. 921 (E.D. La. 1987)

23

State ex rel. Brady v. Preferred Florist Network, Inc., 791 A.2d 8
(Del. Ch. 2001)

20,21

TRW Inc. v.Andrews, 534 U.S. 19(2001)

8

Utah Gospel Mission v. Salt Lake City Corp., 316 F. Supp. 2d 1201
(D.Utah 2004)

5

Utah Rules of Professional Conduct, Preambleffl[19, 20; Rule 7.2(c)

22

Rules
Fed. R. Civ. P. 12(b)(6)

3, 4

Fed. R. Evid. 801, 802

20

Utah R. App. P. 41

1, 2

Statutes
Utah Code Ann. § 13-1 la-1
Utah Code Ann. § 13-lla-2(10)
Utah Code Ann. §§ 13-1 la-3(b), (d), (t)

2
14
1, 3, 6, 8, 9, 10, 14, 15, 24

Utah Code Ann. § 13-1 la-3(5)

19

Utah Code Ann. § 13-lla-4(5)

20

Utah Code Ann. § 13-1 la-5(l)

1, 4, 7, 16, 24

Utah Code Ann. § 54-3-3

18

Utah Code Ann. § 54-4-1

17

Utah Code Ann. § 54-8b-2.3(5)

16

Regulations
Utah Admin. Code § R746-340-1.B. 18

16

Utah Admin. Code § R746-347-2(B), (C)

10, 11

Utah Admin. Code § R746-405-1 & -2

17, 18

Qwest Tariffs
Access Service Tariff § 2.6

10

Exchange and Network Services Tariff § 2.1

11

Exchange and Network Services Tariff § 5.4.4.B.5

16, 19

Other Authorities
American Bar Association's Model Rules of Professional Conduct,
Scopefflf2220; Rule 7.2(b)

22

Black's Law Dictionary (6th ed. 1990)

16

Newton's Telecom Dictionary (21st ed. 2005)

v

11, 12

JURISDICTIONAL STATEMENT
The Utah Supreme Court has jurisdiction under Utah R. App. P. 41(a) to answer a
question of law certified to it by the Tenth Circuit. The Rule provides:
The Utah Supreme Court may answer a question of Utah law
certified to it by a court of the United States when requested
to do so by such certifying court acting in accordance with the
provisions of this rule if the state of the law of Utah
applicable to a proceeding before the certifying court is
uncertain.
Utah R. App. P. 41(a). The Tenth Circuit certified a question to the Utah Supreme Court
on March 10, 2005. (See Order Certifying State Law Question (Mar. 21, 2005)
("Certifying Order"), Appellant's Addendum).1 This Court accepted certification on May
19, 2005. (See Order of Acceptance (May 19, 2005); Amended Order of Acceptance
(Sept. 26, 2005)).
STATEMENT OF ISSUES and STANDARD OF REVIEW
The Tenth Circuit certified the following issues to the Utah Supreme Court:
Whether Defendants violated Utah Code Ann. § 13-1 la3(l)(b), (d), or (t) when they published in their 2003-2004
Ogden-area telephone directory a table of numerical prefixes
associated with a "local calling area" and advertisements by
third parties that include a market expansion line telephone
number without any physical business address; and if so,
whether Defendants are exempt from liability under Utah
Code Ann. § 13-lla-5(l).
(Certifying Order).

1 Because Appellant attached a copy of the Tenth Circuit's Order Certifying State
Law Question (March 21, 2005) and a copy of the district court's Order Granting
Defendants' Motion to Dismiss (March 5, 2004), Dex has not reproduced these
documents in its addendum.
1

The Tenth Circuit has asked for this Court's guidance on specific issues of Utah
law. Since this Court is not presented with a decision to affirm or reverse the district
court's ruling, traditional standards of review do not apply. See Miller v. United States,
2004 UT 96 f 10, 104 P.3d 1202, 1204 (Utah 2004). Rule 41 requires the federal court
certifying the question to "set forth all facts which are relevant to the determination of the
question certified and which show the nature of the controversy, the context in which the
question arose, and the procedural steps by which the question was framed." Utah R.
App. P. 41(c)(2). In providing guidance on the certified question, this Court must
constrain its opinion to the facts as presented by the federal court in the certifying order.
In re Kunz, 2004 UT 7 1 1 2 , 99 P.3d 793, 793 (Utah 2004) ("We accept as true the facts
described by the bankruptcy court in the certification order."); Burkholz v. Joyce, 972
P.2d 1235, 1236 (Utah 1998) ("In answering a question on certification from the district
court, we do not refind the facts; we simply answer the certified question of law.").
STATEMENT OF THE CASE
Nature of the Case
Plaintiff and Appellant Robert J. DeBry and Associates ("Appellant" or "DeBry")
is a personal injury law firm doing business throughout the State of Utah. Defendants
and Appellees, Qwest Dex, Inc. and Dex Media West LLC (collectively referred to as
"Dex"), print telephone directories for Qwest customers in the State of Utah.
DeBry sued Dex under the Utah Truth in Advertising Act ("UTIAA" or the
"Act"), Utah Code Ann. §§ 13-1 la-1, et seq., over Dex's sale and publishing of

2

advertisements featuring Market Expansion Line ("MEL") phone numbers but no
physical address of the MEL customers featured in the ads. DeBry claims that such ads
violate the Act. Dex responds that a telephone number prefix is not a representation of
the physical location of an individual or business. Indeed, the ads about which DeBry
complain contain no representations whatsoever about the source or geographic origin of
the products or services advertised. Moreover, the table in Dex's directories showing
local calling areas and corresponding prefixes simply enables customers to determine
whether they will incur a toll charge by calling telephone numbers with a certain prefix.
Even if ads featuring MEL lines without a corresponding address violate subsection
3(l)(b), (d) or (t) of the Act, Dex's conduct is exempt, because Dex complied with the
applicable tariffs filed with the Utah Public Service Commission.
Course of Proceedings and Disposition at Trial Court
DeBry brought this action in Utah state court against Qwest Dex, Inc., alleging
that phone book advertisements featuring MEL numbers and no corresponding address
violated sections 3(l)(b), (d), and (t) of the UTIAA and intentionally interfered with
DeBry's potential economic relations. After Qwest Dex removed the action to federal
court, DeBry amended its complaint to add Dex Media West LLC as a defendant. Dex
moved to dismiss DeBry's claims under Fed. R. Civ. P. 12(b)(6).

2 MEL phone numbers feature call-forwarding functionality. That is, when a
party calls a MEL number the call is automatically routed to another local or long
distance number.
3

The United States District Court for the District of Utah, Northern Division
granted Dex's motion to dismiss, holding that DeBry failed to state a claim under any of
the three provisions of the UTIAA pled in the Amended Complaint. (Order Granting
Defendants' Motion to Dismiss at 4-6 (Mar. 5, 2004), Appellant's Addendum R000134144). Because the district court ruled that DeBry failed to state a claim, it did not reach
the question of whether or not Dex's conduct was exempt under § 13-1 la-5(l) of the Act.
However, the district court noted that, although it did not decide the question of whether
Dex's compliance with Qwest's tariff immunized it from liability, Dex's argument on
that point likely was correct. (Id. at 6-7; R000139-140). The district court also dismissed
DeBry's tort claim. (Id. at 7-10; R000140-143).
DeBry appealed to the Tenth Circuit, asking that tribunal to determine whether the
district court properly dismissed its claims under the UTIAA. DeBry did not appeal the
district court's dismissal of its tortious interference claim.
STATEMENT OF FACTS
As a threshold matter, this Court can only consider the facts as presented by the
Tenth Circuit in the Certifying Order. See In re Kunz, 2004 UT at f 2 , 99 P.3d at 793;
Burkholz, 972 P.2d at 1236. Appellant's attempt to interject additional "facts" from its
Amended Complaint is impermissible, and its request that this Court consider
"Background Facts" or the "Factual Analysis" recited in its opening brief is similarly
inappropriate. (See generally Brief of the Appellant ("Aplt. Br.") at 5-13, 16-25).
DeBry's assertion that various "facts" from its Amended Complaint are "deemed
true for purposes of making (or reviewing) a decision on a Rule 12(b)(6) motion" is
4

disingenuous. (Id. at 5). While well-pled facts are deemed to be true for purposes of
ruling on a motion to dismiss, legal assertions and conclusory allegations are not. See
Cayman Exploration Corp. v. United Gas Pipe Line Co., 873 F.2d 1357, 1359 (10th Cir.
1989) (citing Swanson v. Bixler, 750 F.2d 810, 813 (10th Cir. 1984)); Utah Gospel
Mission v. Salt Lake City Corp., 316 F. Supp. 2d 1201, 1205 n.4 (D. Utah 2004); Kuhre v.
Goodfellow, 2003 UT App. 85 t 21, 69 P.3d 286, 291 (Utah App. 2003) (quoting
Chapman v. Primary Children's Hosp., 784 P.2d 1181, 1186 (Utah 1989)) ("[M]ere
conclusory allegations in a pleading, unsupported by a recitation of relevant surrounding
facts, are insufficient to preclude dismissal. . . ."). Indeed, "the court should not assume
the role of advocate, and should dismiss all claims which are supported only by vague
and conclusory allegations." Northington v. Jackson, 973 F.2d 1518, 1521 (10th Cir.
1992). Although this Court is not reviewing the federal district court's grant of Dex's
motion to dismiss, it stands to reason that DeBry cannot predicate its argument before
this Court on legal assertions and conclusory allegations any more than it could before
the Tenth Circuit. A cursory review of Appellant's "background facts" reveals that
section is replete with conclusory remarks. {See, e.g., Aplt. Br. at ff 11, 14, 16-21, 2325,27,28).
Dex objects to Appellant's inclusion of these additional "facts" and respectfully
requests that this Court disregard any facts outside of those presented in the Certifying
Order.

5

SUMMARY OF ARGUMENT
Appellant's arguments suffer from numerous flaws. First, Appellant's argument is
based largely upon the notion that a telephone number prefix indicates the location of the
called party. This contention is baseless. Prefixes are neither designed nor intended to
serve as an alternative to a business's or individual's physical address. Further, tables
appearing in Dex's directories that list local calling areas and corresponding prefixes
allow callers to determine whether a call will result in a toll charge. They are not express
or implicit representations that, by calling a phone number with a certain prefix, the
called party will be in a certain geographic location. Whereas DeBry interprets a
directory listing as a representation that the business is physically located within the
community covered by the directory, a directory listing without an address is best
construed as a representation that the business in question serves the community in which
it places a directory listing. Consequently, there is no deceptive representation or
designation of geographic origin of the services being advertised in violation of Utah
Code Ann. § 13-lla-3(l)(d).
Nor do the ads of which Appellant complains create the likelihood of confusion or
misunderstanding about the source of the services being advertised. Indeed, DeBry does
not contend that businesses or individuals placing MEL ads are not actually providing the
services being advertised. Accordingly, Dex's conduct does not violate Utah Code Ann.
§13-lla-3(l)(b).

6

Finally, even if this Court found that advertisements featuring MEL telephone
numbers without an address violate the Act, Dex is exempt from liability under Utah
Code Ann. § 13-lla-5(l).
ARGUMENT
I.

Introduction
Appellant presents numerous arguments that ignore the certified question. Indeed,

Appellant's brief strays far from the legal issues to which the Tenth Circuit seeks an
answer and delves into the arguments and purported "facts" that Appellant hopes some
day to present to a jury. As explained above, the proper focus in these proceedings is
much narrower, and this Court need not look any further than the provisions of the Act
itself to conclude that the advertisements do not violate the Act.
Similar to the arguments it made before the district court and the Tenth Circuit,
DeBry speculates wildly about the meaning and purpose of telephone number prefixes
and asserts that the district court failed to consider a survey of Ogden residents regarding
MEL advertising. DeBry supplements these arguments with irrelevant examples of MEL
advertisements and citations to cases and rules from other jurisdictions that have no
application here. As a consequence, DeBry completely ignores the fundamental issue
before this Court: whether the table of numerical prefixes associated with a "local calling
area" and advertisements by third parties that include a MEL telephone number without
any physical business address violate the UTIAA. Based upon the relevant sections of
the Act and Utah law, the inescapable conclusion is that Dex's advertisements do not
violate the UTIAA, and even if they did, such MEL ads are exempt under the Act.
7

II.

Dex Did Not Violate the Act By Publishing a Table of Numerical Prefixes
Representing Qwest's "Local Calling Area" and Advertisements by Third
Parties That Included MEL Telephone Numbers Without Physical Addresses,
A.

The advertisements in Dex's telephone directory could not cause
confusion or misunderstanding about the "source" of goods or services
advertised under subsection 3(l)(b).

Subsection 3(1 )(b) of the Act prohibits trade practices that are likely to cause
"confusion or [] misunderstanding as to the source, sponsorship, approval, or certification
of goods or services." Utah Code Ann. § 13-lla-3(l)(b). Subsection 3(1 )(d) prohibits
"deceptive representations or designations of geographic origin in connection with goods
or services." Id. § 13-1 la-3(l)(d). As the district court correctly determined, the
"source" of goods or services referenced in subsection 3(l)(b) refers to "a product's
manufacturer or a service's provider rather than the geographic location in which the
product or service originates." (Order Granting Defendants' Motion to Dismiss at 4
(Mar. 5, 2004), Appellant's Addendum, R000137). If the term "source" refers to the
geographic location where the product or service originates, then subsection 3(1 )(b)
would have the same meaning as subsection 3(1 )(d), thereby violating the fundamental
principle of statutory construction that "no clause, sentence, or word shall be superfluous,
void, or insignificant." TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (quoting Duncan v.
Walker, 533 U.S. 167, 174 (2001)); see, e.g., Lund v. Brown, 2000 UT 75 H 23, 11 P.3d
277, 282 (Utah 2000) (recognizing the well-established principle of statutory construction
requiring courts to avoid interpreting statutes in a manner that renders parts or words of a
statute inoperative or superfluous).

8

There is no question that the advertisements at issue in this case include the name
3

of the service provider. Thus, there can be no confusion or misunderstanding as to the
actual source - or provider - of the service. If, for example, Dex had permitted
advertisements that simply listed "Law Firm" with a telephone number, confusion could
arise as to the actual provider of legal services.4 However, because it is uncontested that
Dex published advertisements identifying the service provider with that service
provider's telephone number, Dex did not violate subsection 3(l)(b) of the Act.
B.
The table of numerical prefixes represents Qwest customers' local
calling area, not the geographic location of the advertiser that has that
telephone number.
Dex's Ogden area directory contains a list of prefixes that represent Qwest
customers' local calling area, or the phone numbers to which Qwest customers can call
without incurring toll charges. (Certifying Order at 2-3). The purpose of listing prefixes
used within a local calling area is simple. A customer does not incur a long-distance
charge when making a call within his or her local calling area. {Id.) Therefore, if a
customer wants to ensure that the number she intends to call will not result in a toll

3 For ease of reference, this brief will only discuss the "source" of services, or
service providers. The same analysis regarding the "source" of products applies to
product manufacturers.
4 Similarly, an attorney representing that he practices family law may run afoul of
subsection 3(1 )(b) if he hired another law firm to handle family law matters arising in his
practice and passed off the work product of that firm as his own. In such a situation the
attorney may be misrepresenting the true source of the professional services performed
for the unwitting client and, perhaps, violate Utah Code Ann. § 13-1 la-3(l)(b).
However, Appellant has not claimed that ads featuring MEL numbers create this type of
confusion.
Q

charge, then she can consult the list of prefixes within the directory. If the number to be
called is within the same local calling area from which the customer is calling, she will
not incur a long distance charge. For example, the table within the Ogden directory area
reflects that Ogden's local calling area includes Kaysville, but not Salt Lake City. (Aplt.
Br. at Ex. A). On the other hand, Kaysville's local calling area includes both Ogden and
Salt Lake City. (Id.)
A person violates subsection 3(1 )(d) of the Act when he or she "uses deceptive
representations or designations of geographic origin in connection with goods or
services." Utah Code Ann. § 13-1 la-3(l)(d). Accordingly, the key question is whether a
telephone number prefix is a representation of the geographic location of the business or
individual to whom that number belongs. Analyzing the definition of a "local calling
area," the function of prefixes, and the purpose of the prefix table appearing in Dex
directories proves that prefixes cannot create confusion or misunderstanding as to the
geographic location of an advertiser that places an ad featuring a MEL phone number but
no address.
1.

Definition of a "local calling area"

The Utah Administrative Code provides that a "local calling area" is "[a]n area
encompassing one or more local exchange areas between which public
telecommunication services are furnished by the local exchange carrier in accordance
with its local exchange service tariffs, without message telephone service or toll
charges." Utah Admin. Code § R746-347-2(B) (2005) (emphasis added). The Code then
defines a "local exchange area" as "[a] geographic area used by a local exchange carrier
10

to furnish and administer telecommunication services in accordance with its local
exchange service tariffs. It may consist of one or more contiguous central offices . . .."
Id. R746-347-2(C). Similarly, Qwest's tariff on file with the Utah Public Service
Commission (the "Commission") states that "[t]he term 'Local Calling Area' which
includes Extended Area Service (EAS) points, denotes a geographic area, as defined in
the Company's Exchange and Network Services Price List, in which an end user
(Telephone Exchange Service subscriber) may complete a call without incurring MTS
charges." (Access Services Tariff § 2.6.) The tariff further defines "Extended Area
Service" as a "mandatory, one-way or two-way, seven-digit local calling service between
exchanges that provides the ability to call from one exchange to another exchange
without incurring a toll charge." {Id.)
These definitions comport with Newton's Telecom Dictionary ("Newton s"), an
oft-cited resource for defining telecommunications terms. Newton's describes a "local
service area" to be the "geographic area that telephones may call without incurring toll
charges." Harry Newton, Newton's Telecom Dictionary 498 (21st ed. 2005). The local
service area, however, does not represent any geographical distance between the calling
party and called party. The following example illustrates this point: "When 1 dial the

5 An MTS Charge is a "message telecommunications service" or "toll" furnishing
"facilities for telecommunication between stations in different local service areas,. . . ."
(Exchange and Network Services Tariff § 2.1).
6 A recent Westlaw search of "Newton's Telecom Dictionary" in the Federal
Communications - Combined Federal Communications Materials database indicated that
the Federal Communications Commission cited to Newton ys in at least 80 decisions,
orders, and other materials.
11

pizza store on the corner, I'm making a local phone call. But when I'm calling the pizza
store 50 blocks away, is that a local phone call? Answer, it could be. It depends. What's
local phone service?" Id. at 497-98. According to Newton's, "local traffic" is
[telephone calling traffic that is classified as 'local5 in the
landline tariff on file with the appropriate state regulatory
body. . .. Local traffic does not necessarily conform to city
or county boundaries. Local traffic might include your town
and the two towns adjacent to it. Or it may be just your town.
Or maybe just half your town."
Id. at 498. A "local calling area" is simply an area in which a local exchange carrier
(e.g., Qwest) furnishes telecommunications services to its customers without assessing
toll charges.
2.

The sole purpose of the prefix table in the Dex directory is to enable
Qwest customers to identify the numbers they can call without
incurring a toll charge.

Prefixes are three digit codes, known within the telecommunications industry as
7

"central office codes," used to route phone calls to the called party. A prefix indicates
the central office to which a call must be sent in order for it to be connected. Central
office codes are not intended to function as physical addresses; instead, prefixes are one
segment of a numeric code that enables telecommunications service providers to
uniformly recognize, route, and connect telephony.

7 "Part of the North American Numbering Plan (NANP), the central office code
also is known as the central office prefix, the NXX code, and the end office code. . . . A
3-digit identification under which up to 10,000 . . . station numbers are subgrouped.
Exchange area boundaries that generally have billing significance are associated with the
central office code. Note that multiple central office codes may be served by a single
central office. . . ." Newton's, supra, at 173.
12

Contrary to Appellant's argument that prefixes indicate a called party's
whereabouts, a telephone number bearing a specific prefix indicates that the call, once
placed, is routed through the telephone company's central office that administers the
thousands of numbers utilizing that same prefix. Given such services as call-forwarding,
MEL, voice over internet protocol, and the ubiquitous use of cellular phones (whose
numbers are indistinguishable from land lines in Utah), there is no guarantee that the
called party is within the same community as the central office responsible for switching
the call. Indeed, Appellant's argument fails to consider whether any of the MEL ads Dex
lists may feature cell phone numbers that are not associated with any specific physical
location.
In the text immediately preceding the prefix table, Dex fully describes the purpose
of the table: "For Qwest customers, this is a complete list of your local calling area. For
customers of other communication companies, check with your company for a complete
g

list of your local calling area." (Aplt. Br. at Ex. A). The prefix table therefore provides
Qwest customers with a complete list of prefixes in their local calling area, or the prefixes
that Qwest customers can call without incurring toll charges. (Certifying Order at 3).
Conspicuously absent from this description is any representation that prefixes indicate the

8 Currently, there are 78 certificated competitive local exchange carriers in Utah.
See Utah Dept. of Commerce Div. of Pub. Util., Public Service Commission of Utah
Certificated Public Utilities in the State of Utah, January 1, 2004, at
http://www.commerce.utah.gOv/dpu/utillist.htm#telecommunications (visited October 14,
2005). A customer using the Dex directory as a resource could purchase local service
from various telecommunications carriers other than Qwest and, therefore, have a
different local calling area.
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location of the person who has the telephone number. Thus, to a telecommunications
provider, a prefix represents the central office to which a call must be sent, and to a
caller, a prefix indicates whether the called number is within the caller's local calling area
and whether or not the caller will incur a toll charge for making the call.
3.

An ad containing the advertiser's telephone number but no physical
address does not suggest the geographic location of the advertiser.

An advertisement containing a telephone number but no address cannot be a
"deceptive representation^ or designation[] of geographic origin in connection with
goods or service." Utah Code Ann. § 13-11 a-3(l)(d). The certified question instructs
this Court to assume that the MEL advertisements do not include the advertiser's address.
Because the prefix of a telephone number does not represent the physical location of the
called party, by necessity there can be no representation or designation of a geographic
origin in such advertisements. It necessarily follows that an advertisement featuring a
MEL phone number with no address cannot be deceptive and therefore does not violate
subsection 3(1 )(d) of the Act.
It is important to note that Dex's Ogden-area directory encompasses just that - the
geographical area around Ogden and vicinity. It is reasonable to assume that Ogden-area
residents seek goods and services in a geographic area that includes Salt Lake City and
surrounding communities. As defined by the Act, the "product area" is the "geographical
area in which the prospective purchasers to whom the advertisement is aimed could
reasonably be expected to seek the goods or services in question." Utah Code Ann. §131 la-2(10). There is no basis for Appellant's apparent assumption that Ogden residents do
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not wish to obtain services from providers who are located near Ogden, but who may fall
outside of their particular local calling area.
There is no language anywhere within Dex's directory - or in the applicable Utah
regulations or Qwest tariffs - to suggest, either explicitly or implicitly, that prefixes are
intended to indicate the physical location of a person or business utilizing that number.
Accordingly, advertisements featuring MEL numbers but no corresponding address do
not violate subsection 3(1 )(d) of the Act.
C.

Dex did not engage in any other conduct that created a likelihood of
confusion or misunderstanding.

Subsection 3(1 )(t) provides that a person may violate the Act if he or she "engages
in any other conduct which similarly creates a likelihood of confusion or of
misunderstanding." Utah Code Ann. § 13-1 la-3(l)(t). As explained above, the ads in
question create no confusion or misunderstanding about the source of the services
advertised in violation of subsection 3(l)(b). Nor do ads featuring MEL numbers
constitute a deceptive representation or designation of geographic origin under subsection
3(l)(d). Since there is no other conduct at issue here, Dex did not violate subsection
3(1 )(t), the catch-all provision of the Act.
III.

Even If MEL Ads Violate the Act, Dex Is Exempt.
A.

The Advertisements at Issue Fall Under Exception 5(1) of the Act.
Even if this Court determines that advertisements that include a MEL listing

without a corresponding address violate the Act, Dex's conduct falls squarely within an
exception to the UTIAA. Specifically, the UTIAA does not apply to "conduct in
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compliance with the orders or rules of, or a statute administered by, a federal, state, or
local governmental agency . . . ." Utah Code Ann. § 13-1 la-5(l).
Here, the "order or rule" is Qwest's tariff filed with the Utah Public Utilities
Commission governing MEL phone service and directory listings. The MEL tariff
provides in pertinent part as follows:
The Company provides one free listing in the White and
Yellow Page directories covering the exchange in which the
MEL CO is located; however, at the customer's request, the
listing may be omitted at no charge. Additional listings may
be provided at rates and charges for business additional
listings.
{See Exchange and Network Tariff § 5.4.4.B.5). Notably, there is no requirement in the
tariff that the MEL advertisement must contain the physical address or designate the
geographical location of the MEL customer advertising in the directory.
A tariff is a "public document setting forth services of common carrier being
offered, rates and charges with respect to services and governing rules, regulations and
practices relating to those services." Black's Law Dictionary 1457 (6th ed. 1990). Just
like other rules and orders, a tariff has the force of law. Mountain States Tel & Tel Co.
v. Atkin, Wright & Miles, Chrtd., 681 P.2d 1258, 1263 (Utah 1984) (citing Shehi v.
Southwestern Bell Tel Co., 382 F.2d 627 (10th Cir. 1967)). Indeed, Qwest's tariff is "[a]
portion or the entire body of rates, tolls, rentals, charges, classifications and rules, filed
by the telecommunications corporation and approved by the Commission." Utah Admin.
Code § R746-340-1.B.18 (emphasis added); see also Utah Code Ann. § 54-8b-2.3(5).
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There can be no dispute that the Utah Public Service Commission is a state
governmental agency that administers Qwest5s tariff. See, e.g., Beaver v. Qwest, Inc.,
2001 UT 81110, 31 P.3d 1147, 1149 (Utah 2001) (the Commission is "an arm of the
legislative branch of government55); Utah Code Ann. § 54-4-1 ("The commission is
hereby vested with power and jurisdiction to supervise and regulate every public utility in
this state, and to supervise all of the business of every such public utility in this state, and
to do all things, whether herein specifically designated or in addition thereto, which are
necessary or convenient in the exercise of such power and jurisdiction . . . ,55); Utah
Admin. Code § R746-405-1 (describing, inter alia, procedures for filing tariffs). Thus, if
Dex's conduct is "in compliance with" the applicable tariff administered by the Utah
Public Service Commission, then Dex is exempt under subsection 5(1) of the Act.
The Tenth Circuit expressly found that "Dex's MEL program is in compliance
with the terms and conditions of an 'Exchange and Network Services Tariff on file with
the Utah Public Service Commission.55 (Certifying Order at 3). Because this Court must
consider the facts as presented by the Tenth Circuit in its Certifying Order, it must
assume that Dex complied with the applicable tariff. See In re Kunz, 2004 UT at f 2, 99
P.3d at 793; Burkholz, 972 P.2d at 1236 ("In answering a question on certification from
the district court, we do not refind the facts; we simply answer the certified question of
law.55). Dex's conduct clearly falls within subsection 5(1) of the Act: Dex complied with
the applicable tariff in publishing MEL advertisements, and the tariff is administered by a
Utah governmental agency.
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B.

The Filed Tariff Doctrine Prohibits Modifying Qwest's Tariff to
Require that Advertisers Listing a MEL Telephone Number Include a
Physical Address in Their Advertisements-

Under the filed tariff doctrine, which the United States Supreme Court first
enunciated in Keogh v. Chicago & Northwestern Ry., 260 U.S. 156 (1922), a tariff filed
with and approved by a regulating agency forms the "exclusive source" of the terms and
conditions governing a common carrier's provision of service to its customers. See
Brown v. MCI WorldCom Network Servs., Inc., 277 F.3d 1166, 1170 (9th Cir. 2002).
Because the doctrine applies whenever "the effect of the suit would be to challenge a
tariff," Cahnmann v. Sprint Corp., 133 F.3d at 484, 488 (7th Cir. 1998), it encompasses
more than simply the rate a common carrier charges a consumer. Utah essentially has
codified the filed tariff doctrine:
Unless the [public utilities] commission otherwise orders, no
change shall be made by any public utility . . . in any rule,
regulation or contract relating to or affecting any rate, toll,
fare, rental, charge, classification or service, or in any
privilege or facility, except after 30 days' notice to the
commission and to the public.
Utah Code Ann. § 54-3-3. Since tariffs are public documents, consumers - and others
such as DeBry - are presumed to have knowledge of the terms and conditions contained
within Qwest's tariff. See, e.g., Maislin Indus., U.S., Inc. v. Primary Steel, Inc., 497 U.S.
116, 127-28 (1990); Utah Admin. Code § R746-405-1 & -2; Homer v. Oregon Short Line
R.R., 128 P. 522, 525 (Utah 1912)
As noted above, Qwest's MEL tariff does not require that advertisements include
an advertiser's physical address. (See Exchange and Network Services Tariff §
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5.4.4.B.5). To require that an advertiser that has purchased a MEL line include a physical
address in its advertisement would, in fact, require a change to Qwest's MEL tariff. The
filed tariff doctrine forbids this practice. See, e.g., Hill v. BellSouth Telecomms., Inc.,
364 F.3d 1308, 1315 (11th Cir. 2004) ("causes of action in which the Appellant attempts
to challenge the terms of a filed tariff are barred by the filed rate doctrine"); ICOM
Holding, Inc. v. MCI Worldcom, Inc., 238 F.3d 219, 221-22 (2d Cir. 2001) (holding that
filed tariff doctrine bars plaintiffs claims because enforcing the contract would
"impermissibly modify the tariffs terms"). The filed tariff doctrine prohibits modifying
Qwest's tariff to require advertisers who list a MEL line to include a physical address.
IV.

DeBry's Arguments Have No Bearing on the Certified Question.
A.

DeBry's Arguments Concerning Actual Proof of Confusion or
Misunderstanding are Extraneous.

The UTIAA states that a "complainant need not prove . . . actual confusion or
misunderstanding" to prevail under the Act. Utah Code Ann. § 13-1 la-3(5). Despite this
provision, DeBry devotes considerable attention to a market research survey that
purportedly establishes the misleading nature of MEL advertisements. In addition to the
fact that the survey upon which DeBry dwells has no relevance to or bearing on the
certified question, Appellant's market research survey should be rejected on evidentiary
grounds. (Aplt. Br. at 19, 25-28).
1.

This Court should not consider the market research survey.

Surveys such as the one upon which Appellant relies constitute inadmissible
hearsay and courts routinely reject them as such. See, e.g., Brokerage Concepts, Inc. v.
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U.S. Healthcare, Inc., 140 F.3d 494, 516 n.14 (3d Cir. 1998) ("Survey results offered as
proof of the matter asserted are hearsay, and thus the results of a survey, and any
testimony based on those results, cannot be admitted into evidence unless the survey falls
into a recognized class exception to the hearsay rule or into the residual exception
contained in Fed. R. Evid. 803(24) [now Fed. R. Evid. 807]."); Joe Regueira, Inc. v.
American Distilling Co., 642 F.2d 826, 830 (5th Cir. 1981) (holding surveys were
inadmissible hearsay and entitled to no weight on summary judgment); American
Footwear Corp. v. General Footwear Co., 609 F.2d 655 (2d Cir. 1979) (affirming district
court ruling that survey evidence was inadmissible); Ortho Pharm. Corp. v. Cosprophar,
Inc., 828 F. Supp. 1114, 1122 (S.D.N.Y. 1993) (holding survey to be inadmissible
hearsay); Jordache Enters., Inc. v. Hogg Wyld, Ltd., 625 F. Supp. 48, 55 (D.N.M. 1985),
affd, 825 F.2d 1482 (10th Cir. 1987) (survey evidence rejected for purpose of showing
consumer confusion); see also Fed. R. Evid. 801, 802. DeBry's market research survey
is an out of court statement offered to prove the truth of the matter asserted. Accordingly,
9

it is inadmissible hearsay and should not be considered here.
2.

DeBry's reliance on State v. Preferred Florist is misguided.

Despite claiming that the instant case is "almost identical" to State ex rel. Brady v.
Preferred Florist Network Inc., 791 A.2d 8 (Del. Ch. 2001), DeBry omits critical
distinguishing facts from its analysis. (Aplt. Br. at 26-28). In Preferred Florist,

y

At most, the survey only would be relevant if Dex argued that DeBry failed to
provide proper notice under Utah Code Ann. § 13-1 la-4(5). This is not part of the
certified question and has no bearing on this Court's analysis.
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defendant Newark Florist, a Delaware company, registered several trade names with the
State of Delaware. 791 A.2d at 11. These trade names typically included the word
"florist" and the name of a local Delaware town, e.g., "Florist of New Castle." Id. The
defendants, who also included a New Jersey corporation, listed the trade name in the
appropriate local Delaware telephone directory with a local number. For instance, the
defendants would list the "Florist of New Castle" in the New Castle directory with a local
New Castle telephone number. When a Delaware consumer called this local number, he
or she would be automatically forwarded to the defendants' New Jersey corporation. The
defendants then placed the order with a florist located in the consumer's geographic area.
Id.
The State of Delaware complained that defendants used these "Dummy Listings"
to divert consumer business from Delaware to New Jersey. The State also alleged that
the Dummy Listings tended to confuse or mislead consumers into believing that they
were dealing with bona fide Delaware businesses, when they were dealing with a New
Jersey business and a select few undisclosed Delaware florists. Id. The Delaware court
determined that there may be confusion over the "source" or "geographic origin" of the
florist services. Id. at 21.
DeBry overlooks a key distinction between Dex's advertisements and the
telephone listings at issue in Preferred Florist: the telephone listings in Preferred Florist
specifically included a geographic location in the advertiser's name, for example, "Florist
of New Castle." Here, advertisements forming the basis of DeBry's complaints include
no geographic location. Since Dex's advertisements included the name of the advertiser
21

without a geographic location, the advertisements could not be confusing or misleading
as to the service's source or geographic origin.
B.

The Model Rules of Professional Conduct are Irrelevant to Whether or
Not Dex's Advertisements Violate the Act.

DeBry devotes much of its brief to the American Bar Association's ("ABA")
Model Rule of Professional Conduct 7.2(b) and Utah's Rule of Professional Conduct
7.2(c), which takes effect on November 1, 2005. Even though both of these rules require
that a lawyer's advertisement "shall include the name and office address of at least one
lawyer or law firm responsible for [the advertisement's] content," these rules add nothing
to this Court's analysis of the certified question. See Model Rules of Professional
Conduct ("MRPC") Rule 7.2(b) (2003); Utah Rules of Professional Conduct Rule 7.2(c)
("Utah RPC") (eff. Nov. 1, 2005). The Model Rules regulate the conduct of lawyers and
"are designed to provide guidance to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not designed to be a basis for civil
liability." MRCP Scope 120; Utah RPC Preamble 120. Indeed, even the violation of a
Rule does not give rise to a cause of action against a lawyer or create a presumption that
the lawyer breached a legal duty but, rather, provides a basis for invoking the disciplinary
process. MPRC Scope 1fl[ 19, 20; Utah RPC Preambleffl[19, 20.
In addition, Appellant fails to recognize that these Model Rules are not binding
upon Dex. Dex is not an attorney, nor is Dex charged with a duty to enforce rules of
professional conduct. It defies logic that Dex could be held liable for an attorney's
failure to adhere to the Model Rules, and courts have repeatedly concluded that an
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advertising medium will not be held responsible for the content of an advertisement. See,
e.g., Pittman v. Dow Jones & Co., Inc., 662 F. Supp. 921, 923 (E.D. La. 1987) ("[T]he
clear thrust of the state decisions is that no duty in tort exists for a newspaper publisher to
investigate its advertisers for the correctness of the ads placed in the publication . . . .")
(collecting cases).
Because the certified question is not limited to advertisements for law firms,
extrapolating the rules to govern the advertising and marketing activities of other
professions and businesses is a tremendous reach, at best. Additionally, any reliance on
the self-governing rules of lawyers to prove civil liability of Dex under the Act is
inappropriate. The fact that a lawyer may be subject to disciplinary action for failing to
include an address in an advertisement under the Model Rules does not mean that a
publisher is liable under the Act for allowing advertisers with an MEL line to omit a
physical address from their ads.
Any attempt by DeBry to infer that these rules indicate that an advertisement
without an address likely causes confusion or misunderstanding also falls short. If the
Utah legislature believed that all advertisements should include a physical address, then
the legislature certainly would have added a provision to the UTIAA requiring all
advertisements to list a physical address. Similarly, if the Commission believed that such
advertisements may be deceptive, then it would have required Qwest to amend its MEL
tariff to require that the "free listing in the White and Yellow Page directories covering
the exchange in which the MEL CO is located" include a physical address.
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CONCLUSION and RELIEF SOUGHT
Advertisements featuring a MEL number and no address do not violate
subsections 3(1 )(b), (d), or (t) of the UTIAA. Specifically, the source of the service
provider is listed in the advertisements at issue and telephone number prefixes do not
indicate the geographic location of the called party. Moreover, because Dex complied
with the applicable tariff administered by the Utah Public Service Commission, Dex's
conduct is exempt under § 13-1 la-5(l) and the filed tariff doctrine.
Therefore, Dex respectfully requests that this Court hold that Dex did not violate
Utah Code Ann. § 13-1 la-3(l)(b), (d), or (t) when it published in its 2003-2004 Ogdenarea telephone directory a table of numerical prefixes associated with a "local calling
area" and advertisements by third parties that include a market expansion line telephone
number without any physical business address. Or, if this Court concludes that Dex did
violate the Act, Dex seeks a ruling that its conduct is exempt from liability under Utah
Code Ann. § 13-lla-5(l).
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ADDENDUM
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES,
AND RULES
Utah Court Rules
Utah Rule A m P. 41
(a)
Authorization to Answer Questions of Law. The Utah Supreme Court may
answer a question of Utah law certified to it by a court of the United States when
requested to do so by such certifying court acting in accordance with the
provisions of this rule if the state of the law of Utah applicable to a proceeding
before the certifying court is uncertain.
* * *

(c)

Certification Order.
(1)
A certification order shall be directed to the Utah Supreme Court and
shall state:
(A) the question of law to be answered;
(B) that the question certified is a controlling issue of law in a
proceeding pending before the certifying court; and
(C) that there appears to be no controlling Utah law.
(2)
The order shall also set forth all facts which are relevant to the
determination of the question certified and which show the nature of the
controversy, the context in which the question arose, and the procedural
steps by which the question was framed.
(3)
The certifying court may also include in the order any additional
reasons for its entry of the certification order that are not otherwise
apparent.

Utah Statutes
Utah Code Ann. § 13-1 la-2
(10) "Product area" means the geographical area in which the prospective
purchasers to whom the advertisement is aimed could reasonably be
expected to seek the goods or services in question.

1

Utah Code Ann. § 13-1 la-3
(1)
Deceptive trade practices occur when, in the course of his business,
vocation, or occupation:
* * *

(b)
A person causes likelihood of confusion or of misunderstanding as
to the source, sponsorship, approval, or certification of goods or services.
* * *

(d)
A person uses deceptive representations or designations of
geographic origin in connection with goods or services.
* * *

(t)
A person engages in any other conduct which similarly creates a
likelihood of confusion or of misunderstanding.
* * *

Utah Code Ann. $ 13-1 la-5
This chapter does not apply to:
(1)
conduct in compliance with the orders or rules of, or a statute
administered by, a federal, state, or local governmental agency; . . . .
Utah Code Ann. § 54-3-3
Unless the commission otherwise orders, no change shall be made by any
public utility in any rate, fare, toll, rental, charge or classification, or in any
rule, regulation or contract relating to or affecting any rate, toll, fare, rental,
charge, classification or service, or in any privilege or facility, except after
30 days notice to the commission and to the public as herein provided. Such
notice shall be given by filing with the commission, and keeping open for
public inspection, new schedules stating plainly the change or changes to be
made in the schedule or schedules then in force, and the time when the
change or changes will go into effect. The commission for good cause
shown may allow changes, without requiring the thirty days' notice herein
provided for, by an order specifying the changes so to be made, the time
when they shall take effect and the manner in which they shall be filed and
published. When any change is proposed in any rate, fare, toll, rental,
charge or classification, or in any form of contract or agreement, or in any
rule, regulation or contract relating to or affecting any rate, toll, fare, rental,
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charge, classification or service, or in any privilege or facility, attention
shall be directed to such change on the schedule filed with the commission
by some character to be designated by the commission immediately
preceding or following the item.
Utah Public Service Commission Regulations
Utah Admin. Code § R746-340-1.B.17 (2005)
"Tariff'--A portion or the entire body of rates, tolls, rentals, charges,
classifications and rules, filed by the telecommunications corporation and
approved by the Commission.
Utah Admin. Code R746-347-2 (2005)
A.
"Extended Area Service" (EAS) - - A local exchange public
telecommunications service that enlarges the toll-free calling area to include two
or more local exchange areas for which pre-EAS calls incurred long distance
charges. A larger local calling area may result in an increase in the separately
itemized EAS rate that local exchange carriers charge for local telephone service.
B.
"Local Calling Area" - - An area encompassing one or more local
exchange areas between which public telecommunication services are furnished
by the local exchange carrier in accordance with its local exchange service tariffs,
without message telephone service or toll charges.
C.
"Local Exchange Area" - - A geographic area used by a local exchange
carrier to furnish and administer telecommunication services in accordance with
its local exchange service tariffs. It may consist of one or more contiguous central
offices serving areas as further defined in R746-340-1.
* * *

Qwest Tariffs Filed with the Utah Public Service Commission
Qwest Access Services Tariff § 2.6: Local Calling Area
The term "Local Calling Area" which includes Extended Area Service (EAS)
points, denotes a geographic area, as defined in the Company's Exchange and
Network Services Price List, in which an end user (Telephone Exchange Service
subscriber) may complete a call without incurring MTS charges.
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Exchange and Network Services Tariff § 5.4.4.B.5
The Company provides one free listing in the White and Yellow Page directories
covering the exchange in which the MEL CO is located; however, at the
customer's request, the listing may be omitted at no charge. Additional listings
may be provided at rates and charges for business additional listings.
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Centre! Office Battery / Centrex

a single telephone switch, what Europeans call a public exchange. In short, you have
qure out by the context if central office means a building or a switch, or a collection of
dies. Simple, eh?
n t r a l o f f i c e b a t t e r y A group of wet cells joined in series to provide 48 volts
Central office batteries are typically charged off the main 120 volts AC. The batteries
e two basic functions. 1. To provide a constant source of DC power for eight hours or
ifter AC power drops, and 2. To isolate the central office from glitches on the AC line.
n t r a l o f f i c e c o d e Part of the North American Numbering Plan (NANP), the cenoffice code also is known as the central office prefix, the NXX code, and the end office
e. A ten-digit telephone number in the U.S., for example, follows the format NXX-NXX(X, where N must be a number other than " 0 " or " 1 , " and X can be any number. The
[threedigits (NXX) comprise the area code, the second three (NXX) comprise the local
tral office code, and the last four (XXX) comprise the "line number." Here is a definition
Ti Bellcore (now called Telcordia Technologies): A 3-digit identification under which up to
,000 (0000-9999) station numbers are subgrouped. Exchange area boundaries that
ierolly have billing significance are associated with the central office code. Note that mule central office codes may be served by a single central office. Also called NXX code or
1 office code. Several central office codes in North America are kept for special purposes:
555—Directory Assistance
950—Feature Group 8 Access
958—Local Plant Test
959—Local Plant Test
976—Information Delivery Service
Mitral O f f i c e E q u i p m e n t R e p o r t s COER. A telephone company definin. A large scale computer software package which accepts Central office Engineering
ta properly formatted by a Data Collection System (DCS), subjects this data to a series
validation tests, and produces final summarized reports designed to meet both administive and engineering requirements.
antral p f f ice o v e r r i d e A third party may interrupt or join in your conversation.
m t r a l o f f i c e t r u n k 1. A trunk between central offices. It may be between
ijor switches or between a major and a minor switch.
2. A trunk between public and private switches.
B f i t r a l P r o c e s s i n g U n i t CPU. The part of a computer which performs the
||c, computational and decision-making functions. It interprets and executes instructions
it receives them. Personal computers have one CPU, typically a single chip. It is the soled "computer on a chip." That chip identifies them as an 8-bit, 16-bit or 32-bit machine.
Telephone systems, especially smaller ones, are not that different. Typically they have
e main CPU—a chip—which controls the various functions in the telephone. Today's
ephone systems are in reality nothing more than special purpose computers. As phone
terns get bigger, the question of CPUs—central processing units—becomes harder to
life. The design of phone systems has, of late, tended away from single processor-con|»ed telephone systems (as in single processor controlled PCs). There are several reasons
'mis move. First, it's more economical for growth. Make modules of "little" switches
,d
loin little ones together to make big ones. Second, it's more reliable. It's obviously betf
f ^ ^ e l y on one big CPU, but to have several. In short, the issue of Central Processing
"ts CPUs—is blurring. But the concept is still important because by understanding
w your telephone switch works (its architecture), you will understand its strengths and

trunk circuit to process the call to the remote location's internal extension. (After all if the
caller was calling that store, they obviously want to talk to someone in that store.) The circuit is then released and is available for other calls. Since such special trunk circuits are only
used during that part of a call that requires connection between locations, such trunks are
more efficient than normal tie trunk circuits.

Centralized Automatic Message Accounting CAMA. The recording
of toll calls at a centralized point.

Centralized Network Administration See CNA.

C e n t r a l i z e d O r d e r i n g G r o u p COG. An organization provided by some communications service providers (like a local phone company) to coordinate services between
the companies and vendors.
C e n t r e x Centrex is a contraction of Central Exchange. Centrex is a business telephone
service offered by a local telephone company from a local central office (also called a public exchange). Centrex is basically normal single line telephone service with "bells and whistles/' added. Those "bells and whistles" include intercom, call forwarding, call transfer, toll
restrict, least cost routing and call hold (on single line phones).
Think about your home phone. You can often get "Custom Calling" features. These
features are typically fourfold: Call forwarding, Call Waiting, Call Conferencing and Speed
Calling. Centrex is basically Custom Calling, but instead of four features, it has 19 features. Like Custom Calling, Centrex features "are provided by the local phone company's
central office.
Phone companies peddle Centrex which is leased to businesses as a substitute for that
business buying or leasing its own on-premises telephone system—its own PBX, key system or ACD. Before Divestiture in 1984, Centrex was presumed dead. AT&T msf Q\ that
time, intent on becoming a major PBX and key system supplier. Then Divestiture came, and
the operating phone companies recognized they were no longer part of AT&T, no longer
had factories to support, but did have a huge number of Centrex installations providing
large monthly revenues. As a result, the local operating companies have injected new life
into Centrex, making the service more attractive in features, price, service and attitude.
Here are the main reasons businesses go with Centrex as opposed to going with a standalone telephone system:
1. Money. Centrex is typically cheaper to get into (the central office already exists).
Installation charges can be low. Commitment can also be low, since most Centrex service
is leased on a month-to-month basis. So it's perfect for companies planning an early move.
There may be some economies of scale, also. Some phone companies are now offering
low cost, large size packages.
2. Multiple locations. Companies with multiple locations in the same city often are
cheaper with Centrex than with multiple private phone systems and tie lines, or with one
private phone system and OPX lines. (An OPX line is an Off Premise extension, a line going
from a telephone system in one place to a phone in another. It might be used for an extension to the boss' home.)
3. Growth. It's theoretically easier to grow Centrex than a standalone PBX or key system, which usually has a finite limit. With Centrex, because it's provided by a huge central
office switch, it's hard, theoretically, to run out of paths, memory, intercom lines, phones,
tie lines, CO lines, etc. The limit on the growth of a Centrex is your central office, which
may be many thousands of lines.
4. Footprint Space Savings. You don't have to put any switching equipment in your
office. All Centrex switching equipment is at the central office. All you need at your office
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LDF are the pairs from individual phones in that part of the building or area. On the
ide are trunks coming in from a central office or cables coming in from the central,
PBX. LDFs typically help with the organization of cables in a building or area. See
termediate Distribution Frame.
I e c h o A modem feature that enables the modem to send copies of keyboard comand transmitted data to the screen. When the modem is in Command mode (not
to another system) the local echo is invoked through the ATE1 command. The com:auses the modem to display your typed commands. When the modem is online to
r system, the local echo is invoked through the ATFO command. This command causmodem to display the data it transmits to the remote system.
I e x c h a n g e The telephone company exchange where subscribers lines are terd. Also called an "End Office."
I e x c h a n g e c a r r i e r A local phone company. See also LEC. As defined by
ecommunications Act of 1996, a local exchange carrier means any person that is
id in the provision of telephone exchange service or exchange access. Such term
3t include a person insofar as such person is engaged in the provision of a commeribile service under section 332(c), except to the extent that the Commission (the
I Communications Commission) finds that such service should be included in the defof such term.
I e x p l o r e r p a c k e t Packet generated by an end system in an SRB network
a host connected to the local ring. If the local explorer packet fails to find a local
le end system produces either a spanning explorer packet or an all-routes explorer
I h e a p A memory storage area limited to 64K in size.
I I P A telephone company AIN term. The Internet Protocol (IP) indicated when an
Adjunct requests a local AIN switch to make a connection to an IP to which the SSP
switch has a direct ISDN connection.
f
l o n g d i s t a n c e IntraLATA long distance. A marketing term invented by the
local exchange carriers) to distinguish intraUTA from interLATA toll calling.
rally, the term was invented by the RHCs (Regional Holding Companies), which curire limited to providing l o n g distance" calls only within the intralATA toll market in
)me states.
l o o p The physical connection from the subscriber's premise to the carrier's POP
of Presence). The local loop can be provided over any suitable transmission medi:iuding twisted pair, fiber optic, coax, or microwave. Traditionally and most comthe local loop comprises twisted pair or pairs between the telephone set, PBX or
jphone system, and the LEC (Local Exchange Carrier) CO (Central Office). As a result
deregulation of inside wire and cable in the United States, the local loop typically
3m the demarc (demarcation point) in the phone room closet, in the basement or
or on the outside of the house, to the CO. The subscriber or building owner is
>ible for extending the connection from the demarc to the phone, PBX, key system,
or other CPE device. See also Demarc and Subloop.
m a n a g e m e n t i n t e r f a c e LMI. The specification for a polling protocol
in Frame Relay networks between the user equipment in the form of a FRAD
Relay Access Device) and the network equipment in the form of a FRND (Frame
letwork Device). The LMI verifies the existence of the UNI (User Network Interface)
'PermanentVirtual Circuit (PVC).
m e a s u r e d s e r v i c e LMS. Years ago virtually all phone lines in the United
were FLAT RATE. That meant that for a fixed amount of money each month, you,
tomer (a.k.a. subscriber) were allowed to make as many local calls as you wantmany reasons, the U.S. phone industry has progressively moved to LOCAL MEASERVICE for local calls. Typically this means that for a fixed amount of money each
you, the customer, can receive as many calls as you want and can make a finite
of outgoing local calls—typically 50. Each additional call beyond the 50 (orwhat* number is) costs extra. How much that call costs depends on the distant the call
the time of day, the day of the week, and the local company's tariffs.

multipoint communications service See LMCS.
multipoint distribution system See LMDS.
n e t The broadband architecture used in Sytek's work. Also the product name of
twork. Sytek is in Sunnyvale, CA.
n u m b e r p o r t a b i l i t y LNP. Imagine a town in which there are many local
ompanies. You have service from one company. But another comes along offering
ervice, lower price and more features. You want to switch. But you don't want to

change your phone number. That's what LNP is all about—the ability to change your
phone company and still keep your phone number.
Regardless of the local provider selected, consumers will continue to have access to
Emergency 911 service; operator and directory assistance services; advanced services such
as voice mail, Caller ID and Call Forwarding; and other customized local area and signaling
capabilities, including equal access to all 800 and 888 toll-free telephone numbers.
On November 15,1997 I received a press release from Lockheed Martin saying that
they had successfully developed and tested Local Number Portability (LNP) in the Midwest,
the FCC's mandated national test region. The implementation was mandated by the
Federal government as part of the Telecommunications Act of 1996, which required this
process be completed by October, 1997. In the press release, Lockheed Martin explain mat
in 1994, amidst concern over the need for fair, open telecommunications markets, the MCI
Telecommunications Corporation initiated a Gallup Poll to investigate the demand for a
Local Number Portability system. The poll randomly surveyed approximately 2000 businesses and consumers across the country in September and October 1994. The study
assessed whether business or consumers would switch local telephone service providers
under various market scenarios. The results of the poll indicated that 83 percent of business customers and 80 percent of residential customers would not change local service
providers if changing service providers meant changing phone numbers. The study helped
articulate the need for LNP in order to facilitate fair and open market competition in the
local telecommunications industry. The LNP system developed in response to that survey
and completed by Lockheed Martin in October, 1997, represents a substantial benefit to
consumers: They now can choose local service from a variety of providers without changing their phone numbers. The system works for voice, data, and video lines, residential and
business lines.
Here is what Lockheed wrote about local number portability technology in that press
release: The database that facilitates Local Number Portability is a technological man/el in
its complexity and the speed with which it operates. Each phone number has a network
address. The LNP database keeps track of these addresses. When a customer places a call,
the database records the caller's network address, locates the dialed number's network
address, and notifies all telecommunications companies involved where to route the call
and which companies to credit for the call.
Simplified, the process works like this:
• Call placed + Network address of caller identified + Network address of call recipient identified + Telecommunications companies told how to route the call and which
companies to credit.
All of this happens within nanoseconds of the customer placing the call—an imperceptible lapse of time. The LNP system also records the appropriate information whenever
a customer changes local carriers, updating account information and ensuring that no interruption in service occurs.
In developing LNP, Lockheed Martin IMS drew on two types of existing technology. In
1993, Lockheed Martin IMS developed a portability system for 800 numbers that was
used by 140 telecommunications companies in the United States at the request of Bellcore,
the research and engineering division of the Regional Bell Operating Companies. This database allowed customers to handpick 800 numbers (such as 1-800-FLOWERS) and keep
those numbers regardless of the long-distance carrier used. That experience laid the groundwork for developing LNP.
Lockheed Martin IMS also used existing infrastructure to run LNP. Twenty years ago,
each local phone company installed computerized databases for their own internal use. LNP
is an incremental application of this network, the Advanced Intelligent Network (AIN), and
was made possible by the investment that local service providers made years ago. See also
LNP and Location Portability.
l o c a l o r d e r w i r e A communications circuit between a technical control center and
selected terminal or repeater locations.
l o c a l o s c i l l a t o r LO. A device which generates a specific single wave frequency. A
local oscillators is used to reduce a high microwave frequency to a low intermediate frequency, so that it can be processed.
l o c a l p h o n e A phone attached to your computer. See also Handset Management.
l o c a l p h o n e s e r v i c e When I dial the pizza store on the comer, I'm making a
local phone call. But when I'm calling the pizza store 50 blocks away, is that a local phone
call? Answer, it could be. It depends. What's local phone service? What do you charge for
it? Once upon a time, most Americans didn't pay for local phone service. They paid o flat
monthly fee. Then the phone companies needed money, so they started charging for local
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service. A few cents per call. Then the phone companies timed the call and charged more
the longer you talked. Then they started charging for longer local calls—maybe for calls
of ten miles and further. In short, the definition and pricing of local phone calls is changing. Now local calls are looking increasingly like long distance calls—charged by time, distance, and day of the week.

incompatible with any other LAN. It is also a lot slower than the present top speeds of
Ethernet (100 Mbps) and Token Ring (16 Mbps). Outside manufacturers, however, mob
gateways which will connect an Appletalk LAN to other local area and telecommunications
networks—-UNs, WANs and MANs. See also AppleTalk, Ethernet, and CSMA/CA.
. l o c a t i o n One definition is the place where a telephone jack is located. This location k
given a number. The wire going to that location is given a number. Ml this in hope of beina
9
organized for installation, moves, changes and maintenance.

l o c a l p r i n t e r A printer that is directly connected to one of the ports on your computer.
l o c a l r e d i r e c t o r A local redirector is a shim that redirects HTTP requests to a local
l o c a t i o n b a s e d s e r v i c e s Location based services enable personalised (cusproxy server. A local redirector is also known as a load balancer, a local redirector is a piece
tomised) services to be offered based on a person's (item's) location. Services include
of software that receives a server request (e.g., HTTP, FTP or NFS) and reroutes it to one
areas of security, fleet and resource management, location based information, vehicle
of a cluster of Web servers to be actioned. The distribution function may be based on which
tracking, person-to-person location and messaging applications. To enable these services
machine in the cluster has the lowest current level of utilization, the proximity of the servthere are a number of different technology layers that need to be co-ordinated an a neter to the client, or which machine has the resources necessary to carry out the request. This
work. These technologies include Applications, Middleware, Determination technologies
definition courtesy of Mark Gibbs.
and associated Silicon and Intellectual Property (IP). See Location Services.
l o c a l s e r v i c e a r e a The geographic area that telephones may call without incurL o c a t i o n I D A feature of the IS-136 standards for digital cellular networks employ™
ring toll charges. A flat rate calling area. Increasingly rare.
TDMA (Time Division Multiple Access). A capable telephone set will display the name of the
Local Service M a n a g e m e n t System See LSMS.
cellular carrier providing service. In a wireless office system application, the phone can disLocal Service Ordering Guidelines LSOG. A manual that describes and play the name of the company. When you are at home, connected to your PBS (Personal
provides examples of the LSR (Local Service Request) forms that are used by a CLEC to Base Station), the phone con display "cordless."
communicate with an ILEC for the purpose of ordering changes, additions, deletions, or
L o c a t i o n I n t e r o p e r a b i l i t y F o r u m LIF. Open standards forum announced
enhancements in service. For example, LSRs are used to order various types of local loops,
in September of 2000 to develop and promote a simple, ubiquitous interoperable location
to port telephone numbers. The LSOG is printed and distributed by Telcordia Technologies
service solution necessary for mass consumer acceptance of mobile location services.
(nee Bellcore) under the auspices of the Ordering and Billing Forum (OBF) of the Carrier
Motorola, Nokia, and Ericsson were the charter members. See also LIF and Location
Liaison Committee of the Alliance for Telecommunications Industry Solutions (ATIS). See
Services.
also ATIS, CLEC, ILEC, LSR, OBF, and Telcordia Technologies.
l o c a t i o n p o r t a b i l i t y The ability of an end user to retain the same geographic or
l o c a l s e r v i c e r e q u e s t A form used by a CLEC (Competitive Local Exchange
non-geographic telephone number (NANP numbers) as he/she moves from one permanent
Carrier) to request local service from an ILEC (Incumbent LEO. See LSR for a full explaphysical location to another. Location Portability will involve either of the following scenarnation.
ios: 1) new location is within the same central office area, or 2) new location is within a
l o c a l s w i t c h The term local switch refers to the switch (PBX, ACD, dumb) to which
different central office area. See also Local Number Portability.
the computer telephony system is directly connected. Usually, the local switch will provide
l o c a t i o n s e r v i c e s Cellphone carriers will soon be able to figure out, within 100
better integration with the computer telephony system (more comprehensive call data)
metres (or less), where you, a cellphone user, are. The first application of this technology
than connections that take place over the network. Additionally, the focal switch will havs
is called Emergency Location Services (or E911). What this means is that if you dial 911
both line and trunk side connections and will also support connection to whatever agents
in the United States on your cellphone, the operator will know where you are and be able
or desktop users that may use the computer telephony application.
to send help. There are two technologies currently being adopted; E-0TD (Enhanced
l o c a l s w i t c h i n g c e n t e r The switching center where telephone exchange service
Observed Time Difference) uses a software-enabled cellphone handset and cell sites to calcustomer station channels are terminated for purposes of interconnection to each other and
culate your location. GPS (Global Positioning Systems) relies on a chip being installed in
to interoffice trunks.
the cellular phone and orbiting satellites to determine position. From October 1,2001, the
l o c a l t a n d e m A central office, usually in large metropolitan areas, serving as a tranFCC mandated 50% of all the new cellphone activations in the United States should be
sit switch between noncontiguous class 5 exchanges. It connects end office trunks.
equipped with location services. See E-OTD, GPS and Location Based Services.
l o c a l t e s t d e s k A testing system that is used to test local loops and central office
l o c a t i o n t r a c k i n g Vehicle Location Tracking Devices (VLD) are products targeted
subscriber line equipment from a central point, typically a central office.
at the mobile fleet/ vehicle management space. Weighing less than eight ounces, they can
l o c a l t r a f f i c Telephone calling traffic that is classified as local" in the landline tariff
be installed in almost any vehicle including: automobiles; construction equipment; trucks;
on file with the appropriate state regulatory body. The term includes single and multimesbuses; motorcycles or even boats. When used with a carrier-grade server, it allows users to
sage unit traffic. Local traffic does not necessarily conform to city or county boundaries.
track the locations of specific vehicles equipped with these devices, via the Internet. I first
Local traffic might include your town and the two towns adjacent to it. Or it may be just
heard about this from a company called Paradigm Advanced Technologies, Inc., which proyour town. Or maybe just half your town. It all depends on the size of your town and what
vides wireless location-based electronic commerce (L-Commerce) solutions. Paradigm has
the local state government regulator allowed your phone company to get away with.
licensing rights to a wireless location patent (US Patent #B1 5,043,736) covering the
Originally all local phone calls in North America involved dialing four or seven digits. Now
apparatus and method of transmitting position information from satellite navigational sigyou sometimes have to dial ten digits, including a 1 and the three digit area code. In New
nals (like GPS) over cellular systems to a base unit, and displaying the location of a perYork City, your neighbor in the next apartment may actually have an area code that's difson or object so equipped. Paradigm owns PowerLOC Technologies Inc., which anticipates
ferent to yours. Hence to call him, you have to dial ten digits. See Toll Traffic.
providing a comprehensive range of L-Commerce and L-Business products and services'
l o c a l t r u n k Trunks between Class 5 local central offices, also called switching cenincluding a family of proprietary wireless-location devices for this industry and for locationters.
based service providers (LSPs) in particular.
L o c D e v Local Device. A Bluetooth device which initiates a SDP procedure. A Local Device
l o c a t i o n t r a n s p a r e n c y More professionals are working from home, customer
is typically a master device on the piconet. However, a Local Device may not always have
sites or from the road. Location transparency means that your communications systema master connection relationship to other devices. See also RemDev.
faxing, email, voice mail, etc—works as well for you, the user, whether you're in the
l o c a l i t y A measure of how close commonly-accessed files are to one another on a hard
office or in the field, or where in the field you are.
disk, "fffgn locality'" means the files reside on sectors or tracks which are close to each
l o c a t o r A term used in the secondary tefecom equipment business. A locator is a comother. When this is the case, seek times during operation are shorter than average.
pany that assists both a buyer and seller to quickly find each other. A locator contracts with
L o c a l T a l k Apple Computer's proprietary Local Area Network (IAN) for linking
dealers to provide them with daily lists of potential customers. The list develops from phone
Macintosh computers and peripherals, especially LaserWriter printers is called Appletalk.
calls to an 800-number asking for a specific component.
AppleShare is the company's networking software, and the LAN hardware is called
l o c a t o r s e r v i c e In a distributed system, a feature that allows a client to find a
LocalTalk. Appletalk is a CSMA/CA network that runs at 230.4 Kbps and is therefore
shared resource or server without providing an address or full name. Generally associated
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